INTRODUCTION
By most counts, bisexuals make up the largest sexual minority group in the United States, and they have been litigating and advocating for their right to be free of discrimination since the early days of the gay rights movement.
1 Yet they remain largely invisible in the Since Yoshino's article was published in 2000, bisexual visibility has increased to some degree, but bisexual invisibility remains a formidable problem. 9 Some concrete indications that bisexual visibility is increasing have occurred in the past couple of years. For instance, for the first time ever, an openly bisexual Member of the House of Representatives was elected in November 2012. 10 House member Kyrsten Sinema beat her Tea Party opponent by 10,000 votes in a nail-biting race that was not called until several days after the election.
11 She is one of only a small handful of out bisexual elected officials in the nation. 12 As this Article was going to press, Kate Brown became the nation's first openly bisexual governor, taking office in Oregon after John Kitzhaber resigned. 13 Actresses and entertainers are also increasingly coming out as bisexual, sometimes proudly, as in the case of 8. Yoshino, supra note 1, at 367-68, 395. 9. See, e.g., DIAMOND, supra note 1, at 27, 95 (documenting the comparatively low percentage of scholarly literature on same-sex sexuality that mentions bisexuality in the title, abstract, or subject headings); BARKER ET AL., supra note 2, at 4 (discussing bi- 14 and sometimes reluctantly and even somewhat clumsily, as in the case of Sex and the City actress Cynthia Nixon. 15 Additionally, bisexual characters are slowly becoming more prevalent on television, and the authenticity of their portrayals of bisexuality is, in some cases, improving. 16 Even hate crimes against bisexuals are beginning to gain attention, 17 as is the plight of bisexual asylum seekers. 18 Although, just a few years ago, a popular bisexual writer complained that LGBT rights organizations had not taken on a single case on behalf of a bisexual plaintiff, the National Center for Lesbian Rights changed that in 2010 when it undertook representation of Stephen Apilado, LaRon Charles, and John Russ in their suit against the North American Gay Amateur Athletic Alliance (NAGAAA) for public accommodations discrimination based on the players' bisexuality. 19 On the other hand, as Cynthia Nixon explained, bisexuals who are visible-or who become so-continue to face a great deal of often blatant prejudice: "I don't pull out the 'bisexual' word because nobody likes the bisexuals. Everybody likes to dump on the bisexuals." 18. See, e.g., Eliel Cruz, Bisexual Jamaican in U.K. Released From Detention After 6 Weeks, ADVOCATE.COM (Sept. 9, 2014), http://www.advocate.com/bisexuality/2014/09 /09/bisexual-jamaican-uk-released-detention-after-6-weeks, archived at http://perma.cc /HC4Y-EDVM.
19. BAUMGARDNER, supra note 2, at 192; Press Release, Nat'l Ctr. for Lesbian Rights, NCLR Files Suit Challenging Discriminatory Athletic Policy: Athletes, Coach Humiliated at Public Interrogation about Sexual Orientation (Apr. 20, 2010), available at http://www .nclrights.org/press-room/press-release/nclr-files-suit-challenging-discriminatory-athletic -policy, archived at http://perma.cc/GEH6-XW27.
20. Sessums, supra note 15.
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Actress Evan Rachel Wood experienced a similar reaction upon coming out as bisexual, and she explains her current public affirmance of her bisexual identity as a response to having "felt shamed from both sides." 21 What Nixon and Wood are describing is the phenomenon of double discrimination: in other words, "the fact that bisexual people can be discriminated against both by heterosexuals and by lesbian and gay people." 22 In addition to this mutual ostracization, bisexuals must deal with the fact that their sexual identity is often not perceived to be legitimate-either by those heterosexuals who are generally accepting of homosexuality or by gay and lesbian persons themselves. 23 Turning to the academic realm, there are indications of increasing visibility in that sphere as well. Although historically, if gathered at all, data regarding bisexuals were usually conflated with data about gays and lesbians, 24 in the past few years, social scientists and others have begun to gather data specifically about bisexuals. 25 The results that are beginning to emerge are alarming. Recent health and economic data demonstrate that bisexual men and women have much
Greg Hernandez, Evan Rachel Wood Tells Gay Star News She Wants to Help
End Stigma About Bisexuality, GAY STAR NEWS (May 27, 2014), http://www.gaystarnews .com/article/evan-rachel-wood-tells-gay-star-news-she-wants-help-end-stigma-about -bisexuality270514, archived at http://perma.cc/P9WW-DJ4L.
22. BARKER ET AL., supra note 2, at 21. The discrimination that bisexuals face from other LGBT persons, particularly lesbians and gays, is an example of intragroup discrimination. Bisexuals are not unique in being the victims of intragroup discrimination, but the extent to which it is still seen as societally acceptable to overtly discriminate against bisexuals within both the LGBT and straight communities makes the situation of bisexuals at least very unusual, if not unique. For general information on intragroup discrimination in the context of race and sex, see, e.g., Enrique Schaerer, Intragroup Discrimination in the Workplace: The Case for "Race Plus," 45 HARV. C.R.-C.L. L. REV. 57, 58-60 (2010) .
Additionally, the fact that bisexuals face overt, culturally sanctioned discrimination from both the LGBT and straight communities appears to make it more difficult for them to access the support needed to cope with discrimination. higher rates of suicide ideation than gay men and lesbians respectively, that bisexual women are more likely to experience frequent mental distress than lesbians and that they have poorer general health than lesbians, and that bisexual men and women are more likely to live in poverty than gay men and lesbians respectively. 26 Moreover, bisexual women also appear to be at greater risk of intimate partner violence than gay men, lesbians, or heterosexual men or women. 27 However, services to bisexuals to address these problems and research on their experiences and challenges are undoubtedly hampered by the fact that bisexual-focused programs and organizations receive only a minute portion of the grants that are awarded to benefit the various segments of the LGBT population.
28 Indeed, bisexual-focused organizations and programs received less than 0.3% of the funding that was awarded to either lesbian-focused or gay male-focused organizations and programs over a forty-year period ($84,356 awarded to bisexual organizations and programs compared to $34,173,243 awarded to gay male-focused organizations and programs and $30,470,934 awarded to lesbian-focused organizations and programs). 29 Another problem is that bisexuals themselves appear to be contributing to their invisibility, partly out of fear of discrimination and, in some cases, out of ambivalence about the bisexual label itself, which, in some instances, could be characterized as internalized biphobia.
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For instance, a recent study by Pew Research Center found that bisexuals were less than half as likely as gays and lesbians to have told most or all of the important people in their lives about their sexual orientations, and a 2013 survey of employees in Britain revealed that bisexuals are only roughly one third as likely as gays and lesbians to feel comfortable being out in the workplace. 31 And, in the workplace, However, in evaluating bisexuals' lower rates of outness at work and in other contexts, it is important to keep in mind that the process of revealing one's bisexuality often differs in important ways from the arguably more straightforward process of coming out as lesbian or gay. For example, coming out as bisexual often requires educating others about what bisexuality is, and the person coming out may find herself "constantly . . . questioned and asked to justify" her sexual orientation. 33 Relatedly, because bisexuality may not be seen as a legitimate orientation by those to whom a bisexual person comes out, profession of the identity may be viewed as an indication that the bisexual person is obstinately refusing to choose between heterosexuality and homosexuality. 34 Additionally, the fact that bisexuals tend to be imputed a heterosexual or homosexual sexual orientation based on their being partnered with an opposite-sex or same-sex person may make coming out and staying out as bisexual more labor-intensive than coming out as lesbian or gay, 35 and those in opposite-sex relationships who come out as bisexual may be accused of unfairly taking advantage of heterosexual privilege. 36 In other words, the status of being out as bisexual to most or all of the important people in one's life may be viewed with more suspicion than a lesbian or gay identity and may be harder to maintain. Finally, some bisexuals have reported that they do not identify with the concept of coming out.
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As a result of these unique challenges and circumstances, it is important not to assume that bisexuals' lower likelihood of being out and visible is a reflection of a personal failure or weakness. On the other hand, it should be recognized that concealing one's identity causes harm to those who do so, 38 and thus efforts should be made to make the coming out experiences of those bisexuals who identify with that process easier. As with other invisible minorities, the invisibility of bisexuality presents a double bind. If bisexuals come out at work they will likely be happier but also will likely face more discrimination, particularly since evidence suggests that visible bisexuals face more stigma from heterosexuals than do gays and lesbians.
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B. Our Survey
In order to gain an empirical understanding of the reasons for bisexuals' invisibility in the legal realm, and in employment discrimination case law specifically, we decided to ask bisexuals themselves and others with fluid identities (such as those who identify as pansexual or omnisexual 40 ) whether they had experienced employment discrimination and whether they had sought relief of any kind.
We explored these questions via an online survey that was approved by Hamline University's Institutional Review Board. In designing the survey, we elected to define bisexuality in terms of sexual identity rather than solely based on either our respondents' reports of sexual behavior or even their reports of attraction to both sexes if coupled with a homosexual or heterosexual identity. We took this approach for several reasons. One is that we wanted to include those who have attractions to both sexes rather than focusing solely on those who have engaged in sexual behavior or have had relationships with both sexes because, in accord with the prevailing scientific view, we see attraction as more indicative of sexual orientation than sexual behavior. 41 Additionally, we view identity as generally more culturally salient than the more objective concept of sexual orientation 42 thus as a more likely basis of discrimination). For example, a person who harbors same-sex attraction but never outwardly acknowledges it is unlikely to face discrimination based on it. 43 Identity, however, implies an acknowledgment and avowal of one's attractions and, therefore, if known by others, may well trigger discrimination. Finally, we wanted to recognize, as much as possible in the course of collecting quantitative data, each individual's right of self-naming and selfdetermination relating to his or her sexuality. 44 Our respondents reported significant levels of employment discrimination and yet very few of them had sought any kind of relief. None had sought relief in the court system. Given the aforementioned health and mental health statistics and the effects that discrimination can have on health and mental health, 45 the high level of discrimination revealed in our survey results is not surprising.
This Article presents the results of the survey. It then examines the likely reasons for bisexual invisibility in the case law and bisexuals' apparent reluctance to sue for discrimination in the workplace, and it recommends steps that judges, lawyers, and employers can take to improve bisexuals' prospects for remedying discrimination and accessing justice. It concludes with suggestions for further research.
identity" refers to a culturally organized conception of the self, usually "lesbian/gay," "bisexual," or "heterosexual." . . . [W] e cannot presume that these identities correspond to particular patterns of behavior. Id. Thus, "sexual orientation" is an objective term based on the content of a person's desires, whereas "sexual identity" can be thought of as the sexual orientation label that a person recognizes as her own, sometimes only privately but often both privately and publicly. Because we focused on respondents' self-identification in our survey, our survey results provide information about bisexual-and fluid-identified respondents, rather than those who may technically have a bisexual orientation but who do not identify that way.
43.
[I]t would appear to be the person who either self-identified with a societally disfavored sexual preference or who was involuntarily identified by others as exhibiting such a preference who would most need the protections of an anti-discrimination law. By engaging in the political act of expressing her identity, such a person makes herself uniquely vulnerable to discrimination (or is made so in the case of involuntary identification Part I of this Article describes the existing case law pertaining to discrimination against bisexuals and then explains the ways in which courts and lawyers have obsfuscated bisexuality and denied its legitimacy. Part II begins with a literature review of social science research on bisexuals and lesbian, gay, bisexual, and transgender (LGBT) peoples' experiences with employment discrimination. It then presents the results of our survey and explores the qualitative evidence available on bisexuals' experiences with workplace discrimination. Part III examines the limited case law available and the social science research pertaining to bisexuals to shed light on the ways in which lawyers, courts, and employers may be failing bisexuals who have experienced employment discrimination. It also suggests ways to improve bisexuals' experiences in the workplace and with the justice system. The last Part concludes with suggestions for further research.
I. BI INVISIBILITY IN THE COURTROOM AND THE CASE REPORTER
Currently, twenty-one states and the District of Columbia have laws in place that bar sexual orientation discrimination against public and private employees. 46 Although there is currently no broad-based federal law protecting workers from such discrimination, public lesbian, gay and bisexual (LGB) employees have had mixed success relying on the equal protection clause and the First Amendment, and, additionally, an Executive Order was recently adopted that bans sexual orientation and gender identity discrimination by federal contractors. 47 Additionally, nine states have sexual orientation discrimination laws that protect only public employees, and many localities have protections of varying scope in place as well. 48 Finally, employers' nondiscrimination policies may serve as a source of protection in some instances. Notably, statutory and administrative definitions of sexual LGB' rather than ' LGBT,' the latter of which includes transgender persons, simply to separate out sexual orientation from gender identity. We firmly support antidiscrimination protections for transgender persons. 
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orientation in discrimination laws do tend to explicitly include bisexuality. 49 Thus, although existing statutory protections for LGB people are far from ideal, bisexual employees have state law protections against employment discrimination in twenty-one states and the District of Columbia, and some bisexual workers outside of those states have protection because they are public workers or employed by federal contractors or because of a local ordinance or an individual employer's policy.
Nonetheless, although bisexuals are the largest sexual minority group in the United States, 50 electronically available court decisions involving bisexual plaintiffs' claims of employment discrimination are rare compared to those involving gay, lesbian, and heterosexual plaintiffs, 51 and it seems to be virtually unheard of for a bisexual plaintiff to succeed in such a claim on the merits. 52 Ironically, the most prominent appearance of bisexuals in employment discrimination case law is in the role of the so-called bisexual harasser, a largely hypothetical character who perpetrates discrimination with impunity because her treatment of both sexes is equally bad and therefore not actionable under Title VII. 53 The confinement of bisexuals to this negative and largely hypothetical role in the case law may well be rooted in the popular stereotype that bisexuals are greedily attempting to have their cake and eat it too. 54 Rather than bisexuals' being subordinated in the workplace due to heteronormativity, occasional homonormativity, and outright prejudice, judges and on sex or sexual orientation. A later order describes the claim as one of sexual harassment, suggesting that it was a gender-based claim, Janssen, 94 A.D.3d at 949, although the evidence described in the 2008 order appeared to relate to sexual orientation discrimination.
To get a sense of the greater abundance of state law, sexual orientation-based employment discrimination claims brought by lesbian, gay, and even heterosexual plaintiffs, see Miller, supra note 49, at § § 7-10. While the sexual orientation of the plaintiffs was not clear in all of Miller's case summaries, most of the summaries identified the plaintiff's orientation as being lesbian, gay, or heterosexual. In those summaries in which the orientation was unclear, in all cases except one, examination of the opinion or order itself either revealed that the plaintiff was lesbian, gay, or heterosexual (rather than bisexual) or did not reveal the orientation at all. Compare Walker v. City of Holyoke, 523 F. 52. To date, the only case we found in which a bisexual employee ultimately succeeded on the merits in a sexual orientation discrimination case was a harassment case from the United Kingdom. 
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litigants imagine that bisexuals are getting away with something, just as they are thought to do in their personal lives. In actuality, however, an equal opportunity harasser could be any sexual orientation: harassment need not be motivated by sexual attraction. 55 In addition to the lack of employment discrimination cases brought by bisexual plaintiffs, lawyers, judges, and justices have also used tactics that elide the existence of bisexuals. 56 One of the most blatant examples of this was Justice Kennedy's opinion for the Majority in Romer v. Evans. 57 Although the Colorado law that the Court struck down explicitly listed bisexuals, along with gays and lesbians, as intended objects of its discriminatory bar, the Court elected to refer to the affected class as homosexual persons or gays and lesbians. 58 While this framing seems innocuous in itself, it has the effect of making bisexuality invisible to those reading the opinion and of implicitly denying the injustice that bisexuals experienced at the hands of the Colorado voters who passed the law.
Another important example of a judge's elision of bisexuality occurred in a recent federal district court case, Apilado v. North American Gay Amateur Athletic Alliance, which was brought by bisexual and apparently somewhat closeted softball players alleging that the NAGAAA discriminated against them based on their sexual orientation in violation of Washington's public accommodations law. 59 The NAGAAA had a rule that each team could have no more than two heterosexuals, and, during the NAGAAA's 2008 world series, another team challenged the plaintiffs' team, D2, on the basis that it included more than two heterosexual players. 60 Five of D2's players, including the three plaintiffs, were summoned to a hearing where, in the presence of more than twenty-five people, they were forced to answer intrusive questions about their sexual [Vol. 21:699 attractions and practices. 61 In response to one plaintiff's statement that he was attracted to both men and women, an NAGAAA member stated "this is not a bisexual world series-this is a gay world series."
62 Ultimately, the NAGAAA's protest committee voted the three plaintiffs to be heterosexual and their team was forced to forfeit its second-place finish. 63 The NAGAAA's treatment of plaintiffs is particularly disturbing given that its mission explicitly included promotion of the participation of bisexuals. 64 Yet, rather than allowing plaintiffs to claim or prove bisexuality, the organization utilized and enforced rules that drew a dichotomy between gay and heterosexual, leaving no room for the existence of bisexuals. 65 Thus, in a move to enforce homonormativity that is similar to the discriminatory actions that some of our bisexual respondents reported having experienced from other LGBT non-profits, the NAGAAA appears to have given lipservice to bisexuality without meaningfully allowing bisexual people to participate as such. 66 The district court, after acknowledging the plaintiffs' framing of the case as being about bisexuality in an early order, 67 apparently failed to grasp that rules drawing a sharp dichotomy between gay and straight with no space for a middle ground exclude bisexuals. 68 Thus, although plaintiffs raised the NAGAAA's discrimination against bisexuals in their brief and alerted the court to the NAGAAA's acknowledgment that its constituency included bisexuals, 69 the court upheld the NAGAAA's First Amendment right to draw the dichotomy in order to limit the participation of heterosexuals without recognizing the rules' harmful effects on bisexuals. 73 if interpreting Dale to grant the NAGAAA the First Amendment right to discriminate against bisexuals despite purporting to support bisexual players in its mission, it would have been preferable for the court to at least acknowledge the harmful effects of the NAGAAA's rules on bisexuals. This approach would have avoided making bisexuals (and the discrimination against them) invisible in their own case.
Nonetheless, as with Justice Kennedy's majority opinion in Romer, it is far from clear that the court in Apilado bore any ill will towards bisexuals. It may be that the court simply failed to comprehend plaintiffs' legal argument because it did not understand bisexuality itself and that the court therefore avoided explicitly addressing 71 . Id. at *2-3. 72. 530 U.S. 640, 640-41 (2000). 73. Although Dale was worded very broadly, the court's decision is in tension with, and even inconsistent with, Dale, given that the Boy Scouts of America did provide some pre-litigation evidence of the organization's disapproval of homosexuality, whereas, in Apilado, the NAGAAA's mission specifically listed bisexuals as being part of its constituency. Dale ) . Additionally, the Court in Dale could colorably read the Boy Scouts' mission as being inconsistent with homosexuality, although it was necessary to assume a homophobic point of view to do so. 530 U.S. at 650. However, given the NAGAAA's professed support of bisexuals, there was no way to read its mission as expressing an intention to limit their participation. Perhaps most importantly, the Court in Dale specifically stated that it was not saying that an expressive association can erect a shield against antidiscrimination laws simply by asserting that mere acceptance of a member from a particular group would impair its message. Id. at 653.
It is possible that, if the Apilado Court had understood how the NAGAAA's rules and actions discriminated against the bisexual plaintiffs in direct contravention of its own mission, it would not have held the NAGAAA to be shielded by the First Amendment under the argument in its second partial summary judgment order. Regardless, however, the decision was harmful to the plaintiffs and other bisexuals in not acknowledging a principal basis of the NAGAAA's discrimination and in not acknowledging even the possibility of bisexuality as a legitimate orientation. Fortunately, after the decision, the case settled, and NAGAAA agreed as part of the settlement to clarify in its Instruments of Governance that bisexual individuals shall not be subject to Roster limitations, to amend its rules to be more inclusive, and to take other proactive measures.
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In addition to judicial obfuscations of bisexuality, lawyers sometimes strategically engage in similar practices, usually on behalf of gay and lesbian clients, in order to simplify their clients' claims or to make their clients appear similar to heterosexuals. 75 For example, Roberta Kaplan, the attorney representing Edith Windsor in United States v. Windsor, used the terms "gay marriage," "straight marriage," "marriages of gay couples," and "marriages of straight people" in her brief and oral argument on behalf of Ms. Windsor, reportedly because she believes that those are the terms used by people who are comfortable with gays and lesbians. 76 However, in contrast to the terms "same-sex marriage" and "different-sex marriage," this terminology erases bisexuals by suggesting that the only two relevant groups are gays and lesbians on the one hand and straight people on the other. Bisexuals are nowhere acknowledged.
Unfortunately, similar terminology, specifically use of the terms 'lesbians and gays' and 'gay people,' is used in the plaintiffs' merits brief before the Supreme Court in Obergefell v. Hodges, a case which is pending before the Court as this Article goes to press. 77 Thus, the trend of advocates for lesbian and gay plaintiffs erasing bisexuals continues.
Additionally 80 Ms. Stier had previously been married to a man, and her attorney asked her to confirm that she really was gay, apparently on the assumption that she needed to be gay (rather than bisexual) to claim a right to marriage (or possibly on the assumption that she would have a stronger claim to the right as a lesbian than she would as a bisexual): "How convinced are you that you are gay? You've lived with a husband. You said you loved him. Some people might say, 'Well, it's this and then it's that and it could be this again.' Answer that."
81 Stier confirmed that she was gay, and we can only assume that she in fact identifies that way. 82 Again, what is interesting about the exchange is that Olson apparently felt that it was important to rule out bisexuality in order to win the case, 83 an intuition that was arguably supported by one of the questions Judge Walker posed to the parties prior to closing arguments.
84
Drawing parallels to interracial marriage, it would be surprising to find evidence of an attorney's having questioned Mr. Loving, the white male plaintiff in Loving v. Virginia, 85 about whether he were sure that he could only be attracted to black women. Most people in 78. Karlan et al., supra note 76, at *26-27. 79. One reason that attorneys may be making this argument, which is related to the concerns about demonstrating immutability that are discussed below, is that "the ability of a given class of plaintiffs to succeed in bringing anti-discrimination claims [has tended to] derive[ ] largely from the group's ability to successfully analogize their situation to that of an oppressed racial group . . . ." Tweedy, supra note 43, at 1469. Thus, the idea that sexual orientation is consistent over time, if proven, could conceivably aid in making a plaintiff's case more convincing because it would allow the case to closely align with the racial paradigm. However, the harms that this strategy inflicts on bisexuals clearly warrant reconsideration of this approach. Additionally, it is arguably a somewhat of a hollow victory if LGBT rights are premised on an incorrect understanding of sexual orientation. [Vol. 21:699 the United States now make their own choices about who they will marry, and, for them, marriage tends to be about individual bonds rather than categories of people. 86 Thus, if a man asked his white, brown-haired girlfriend to marry him and she refused, it is not as though a concerned friend would just suggest another brown-haired white woman as a potential stand-in and then expect the second woman's consent to solve the problem. Individuals are not fungible. Yet, it seems quite ordinary to require lesbian and gay plaintiffs to prove the consistency and exclusivity of their attractions over time, rather than just having to prove their bonds with particular persons.
The temptation to require such proof may arise from the Supreme Court's largely historical focus on immutability and the misperception of bisexuality as mutable. 87 However, while courts were previously often reluctant to accept the argument that homosexuality (much less bisexuality) was immutable, 88 the immutability requirement has been both declining in importance over time and gradually changing in substance-in many cases where it continues to be applied-to more clearly encompass sexual orientation and identity. 89 Under this new approach, immutability has been expanded to include "traits that are so central to a person's identity that it would be abhorrent for government to penalize a person for refusing to change them, regardless Requiring immutability as traditionally understood is also problematic from a policy standpoint. In addition to excluding groups that warrant protections, Janet Halley has pointed out that the immutability requirement "is springloaded to harm racial minorities," even though race is considered the paradigmatic immutable trait, because of "its hidden assumption that racial discrimination would be morally acceptable if blacks could change the color of their skin . . . ." Halley, supra note 75, at 66.
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of how easy that change might be physically." 90 Additionally, while it may be confusing to some people to think of attraction to both different-sex and same-sex partners as immutable, in fact bisexual orientation is immutable in that it is no more subject to individual control than is any other orientation. 91 Bisexuals are not superheroes who can control their attractions to others at will while everyone else is left at the mercy of the twists and turns of their hearts. Thus, it would make no more sense to deny a bisexual woman's claimed right to marry her same-sex partner because it is technically possible that she might, at some point in her life, fall in love with a man than it would have made to deny Mr. Loving's claimed right to marry Miss Jeter because it was conceivable that he might have someday fallen in love with a white woman.
Finally, it must be remembered that to impose a requirement on LGBT rights plaintiffs that they show consistent, exclusive attraction to their own sex over time in order to recover undermines the legitimacy of bisexuality and logically implies that bisexuals should be entitled to fewer rights than lesbians and gays (who, the subtext goes, are entitled to the same rights as heterosexuals because of their similarity to them).
As described above, then, the electronically available employment discrimination case law in the United States reflects a dearth of cases brought by bisexual plaintiffs. 92 Similarly troubling is the fact that, so far, bisexuals have ultimately won none of those cases on the merits, although we came across a British case in which a bisexual plaintiff had won a workplace harassment case and the First Circuit recently reinstated a bisexual plaintiff's state law employment discrimination claim. 93 This evidence suggests that bisexuals may 90. Watkins v. U.S. Army, 875 F.2d 699, 726 (1989) (Norris, J., concurring in the judgment); Boucai, supra note 9, at 471-72 (describing other courts' adoption of this approach).
91. See Boucai, supra note 9, at 472; cf. DIAMOND, supra note 1, at 11 (noting with respect to the related but distinct issue of fluidity of sexual identity among many women over time that, "[e]ven when women undergo significant shifts in their patterns of erotic response [over time], they typically report that such changes are unexpected and beyond their control. . . . This finding is consistent with the extensive evidence . . . showing that efforts to change sexual orientation through 'reparative therapy' simply do not work.").
92. It is conceivable that more bisexual plaintiffs are involved in the cases than appears because some plaintiffs may have sued as gays or lesbians for strategic reasons or because some of the small handful of plaintiffs whose sexual orientation was not apparent in the order or opinion may in fact be bisexual. However, if the former possibility is true, it suggests that bisexuals cannot come out in their own cases alleging discrimination based on bisexuality. This would be a very troubling instance of bisexual erasure. Another possibility is that plaintiffs were assumed to be gay or lesbian based on current relationship status. Given the requirement of showing suspect class membership to prove discrimination, however, it seems unlikely that a plaintiff would fail to state her actual orientation in a pleading unless there was some strategic reason for reframing it.
93. Harassment of Bisexual Employee, supra note 52; Flood v. Bank of America, No. 14-0168 (1st Cir. Feb. 27, 2015).
[Vol. 21:699 have difficulty accessing justice and may be unable, in many circumstances, to obtain quality representation (Rowland and Apilado being among the notable exceptions).
Relatedly, the larger context of cases addressing LGBT rights demonstrates that judges obfuscate bisexuality even in cases like Romer in which the laws at issue explicitly discriminate against bisexuals. And in cases such as Apilado where bisexual plaintiffs sue on the basis of sexual orientation discrimination, judges may not fully understand what bisexuality is and how discrimination against bisexuals occurs. Finally, the strategies highly skilled attorneys use in the course of advocating for lesbian and gay clients also may diminish the legitimacy of bisexuality. We see this in Roberta Kaplan's references to gay and straight marriages and in her arguments about lack of sexual fluidity in Windsor, as well as in Ted Olson's examination of his client, Sandy Stier, in Perry.
All of this information provides evidence of discrimination against bisexuals, but, with the exception of the facts in Apilado and Flood (the First Circuit case), the information does not tell us about the actual experiences of bisexuals. Instead, through courtroom tactics, judicial voice, and perhaps the decisions of individual lawyers to refuse representation, the lives of bisexuals are erased from, not only the legal record, but also the jurisprudential imagination.
We set out to answer the question of what discrimination bisexuals experience through our survey, particularly in the employment discrimination context, and found that a surprising number of respondents (slightly over 50 percent) reported having experienced employment discrimination, broadly defined, at some point in their lives.
II. WHAT DISCRIMINATION DO BISEXUALS FACE IN THE WORKPLACE?
A. Literature Review
Based on a review of existing literature on employment discrimination against LGBT people, our study appears to be the first descriptive, quantitative study designed to specifically measure the subjective experiences of bisexuals with employment discrimination, broadly defined. 94 Most other available studies of employment discrimination against LGBT people take one of three approaches: (1) not including bisexuals; (2) combining data for bisexual women with data 94. Heidi Bruins Green et al. asked additional employment discrimination questions of their bisexual respondents, which are not included in their Journal of Bisexuality piece but which may be addressed in a later piece. See Bruins Green et al., supra note 39; E-mail from Heidi Bruins Green to author (Oct. 11, 2011 at 6:05 P.M.) (including attachment of survey questions) (on file with author).
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for lesbians or combining data for bisexual men with data for gay men or; (3) combining all data regarding LGBT people together. 95 We found two other studies that separately measure employment discrimination against bisexuals, both of which also address discrimination against gays and lesbians: Gregory M. Herek 96 However, both defined employment discrimination in a significantly more narrow way than we did. For instance, Herek limited the question to instances where a person was fired, denied a job, or denied a promotion, whereas, as further explained below, we defined discrimination broadly to include harassment, unequal benefits, and other types of unequal treatment. 97 While Pew Research Center's single question on subjective experiences with employment discrimination was somewhat broader than Herek's, Pew Research Center similarly focused on limited types of employment discrimination. Pew's Survey asked, "For each of the following, please indicate whether or not it has happened to you because you are, or were perceived to be [gay, lesbian, or bisexual]. . . . Been treated unfairly by an employer in hiring, pay, or promotion."
98 Again, our definitions were substantially broader, as our entire study was focused on workplace discrimination and we wanted to find out as much as possible about bisexuals' experiences in the workplace, given the little that is known. Both Herek's and Pew Research Center's findings indicate that bisexuals are less likely to experience employment discrimination than gays and lesbians. Herek found that roughly 16% of gay men and lesbians reported having experienced such discrimination compared to 3.7% of bisexual men and 6.8 % of bisexual women. 99 Herek, however, did not attribute the lower rates of employment discrimination reported by bisexuals to lower rates of societal stigma against them. Rather, having previously found that heterosexuals express higher [Vol. 21:699 rates of stigma towards bisexuals than towards lesbians and gays, Herek attributed bisexuals' lower rates of employment discrimination to their comparative lack of visibility in the workplace.
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Pew Research Center's very recent report, also based on a nationally representative probability sample, similarly indicated that bisexuals reported lower rates of employment discrimination than did gay men and lesbians. 101 However, Pew Research Center's study indicated higher rates of such discrimination for all LGB groups and further showed a higher proportion of bisexuals reporting discrimination vis a vis lesbian and gay respondents: 15% of bisexuals compared to 23% of lesbians and 26% of gay men.
102
The relative lowness of rates of employment discrimination against LGB people reported in both the Herek and Pew Research Center studies may be due to the somewhat narrow phrasing of the single question each asked on the subject. The rates of discrimination against LGB people in both studies appear to fall on the low side when compared to other studies. For instance, in a review of existing studies, James M. Croteau reported that LGB workers experience pervasive workplace discrimination, with reported rates from different studies ranging from 25% to 66%, 103 although more recent studies tend to report somewhat lower rates.
104
Another important recent study, which specifically focused on bisexuals in the employment context, was conducted by Heidi Bruins Green, Nicholas R. Payne, and Jamison Green.
105 Bruins Green and her colleagues sought to measure bisexuals' satisfaction with their workplace environments, as well as other factors, such as their levels of outness at work, their perceptions of co-workers' attitudes towards bisexuals, and the prevalence, effect, and content of employment non-discrimination policies at bisexuals' places of employment. 106 100. Id. at 69. In fact, Herek found in the earlier study that heterosexuals rated bisexual men and women lower than any of the other fourteen named political, racial, ethnic, and religious groups-except for injecting drug users. Herek 
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The authors did not report data on bisexuals' experiences with employment discrimination, however. The studies described above were the most relevant to our project. Other studies examine discrimination against LGBT workers in specific industries 107 or focus on specific types of discrimination against LGBT workers.
108 A small number of studies examine the specific experiences of bisexual workers, but in a somewhat narrower context than our study, 109 and one British publication provides practical advice for employers on supporting bisexual workers based on interviews and focus groups.
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B. Methodology and Results of the Current Survey
Methodology
We reviewed other employment discrimination surveys and adapted our questions from those surveys. We also followed the Williams Institute's Best Practices for Asking About Sexual Orientation on Surveys with minor modifications.
111 Most of our questions regarding the types of employment discrimination experienced were adapted to the context of sexual orientation discrimination from Richard Roessler et al. ' set of questions examining employment discrimination that we could find. 112 We asked about diverse types of employment discrimination and also utilized a frequency scale for each answer ranging from "Never" to "Regularly." Using a range of questions about employment discrimination, rather than a single-term measure, is recommended by other researchers such as Croteau. 113 We validated the survey by distributing it to colleagues in the social sciences for review, and we modified some questions in response to their recommendations.
After Hamline University's Institutional Review Board approved the project in June 2012 and after we had conducted our validation, we distributed the online survey beginning in late July 2012 by contacting LGBT and bisexual organizations and listervs nationwide via e-mail and asking the organizations and listerv owners to distribute the survey. We also posted the survey ourselves on listservs to which we belonged and made some use of Facebook to distribute the survey. Although we did not attempt to track rates of responses from each group we contacted, several staff members and listserv owners responded and either expressed willingness to distribute the survey or described the efforts they had undertaken to do so. We also contacted friends and colleagues in our disciplines and asked them to consider taking the survey and to distribute it to others who may be interested (snowball distribution). Listserv participants and colleagues in other countries also offered to help distribute the survey internationally, and we made a few attempts ourselves to reach out to LGBT groups in other English-speaking countries such as Canada and Ireland.
After it became clear that our initial respondents were predominantly white, with only small percentages of African-American and Native American respondents and a very small percentage of Latino/a respondents, we identified additional LGBT groups of color to reach out to and also contacted professional organizations such as the Association of American Law Schools Section on Minority Groups. However, although these efforts had some positive impact, they ultimately did not make a substantial difference.
In response to comments received by survey respondents during the course of the survey, we made changes to two questions regarding respondents' current employment to allow respondents to specify that they either were not currently employed or that the question did not apply to them. These changes did not affect the core of our results, 
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Results
a. General Respondent Demographics
A total of 190 respondents completed the survey or some portion of it. One hundred and seventeen of them currently identified as bisexual, including those who chose "Other" and wrote in an answer that included "bisexual" such as "Queer/bisexual" or "bisexual/pansexual." Also included in that 117 is a respondent who wrote in "bi-leaning, married monogamously to a cisgendered member of the opposite gender" because we were focused on bisexual self-identification rather than strictly on bisexual behavior. Broadening the sexual identity category to include both bisexuals and others with fluid identities, such as those who wrote in "pansexual" or similar terms in the "Other" category, increased the number of relevant respondents to 125.
114
Only 10.1% of the respondents identified as gay or lesbian and 3.0% identified as straight or heterosexual.
115
Of the total respondents, 64.5% were female, 28.4% were male, and 7.4% identified themselves as "Other." 116 We also asked if respondents identified as transgender, and 6.5% of the total respondents indicated that they did. In terms of race, we allowed respondents to check multiple boxes. Of the total respondents, 91% identified as White, 3.6% as Black or African American, 1.2% as Asian or AsianAmerican, 0.6% as Native Hawaiian or Pacific Islander, 3.6% as American Indian or Alaska Native, and 6.6% as Other. Some of those who marked "Other" for race wrote in answers such as "Black British," "mixed" or "South Asian." Additionally, 1.8% of respondents reported that they were Hispanic or Latino/a. Seventy-eight percent of the total respondents were from the United States, 10% were from the United Kingdom, and 5.8% were from Australia. Other countries represented included Germany, the Netherlands, and Canada. Four people did not complete the survey. 114. We did not include those who wrote in "Queer" by itself in the "Other" category as fluid-identified because queer can mean so many different things. See, e.g., A Definition of "Queer," PFLAG, http://community.pflag.org/page.aspx?pid=952 (last visited Feb. 28, 2015), archived at http://perma.cc/A5W7-AEGZ.
115. These percentages include only those who checked "gay or lesbian' or 'straight or heterosexual.' " No respondents who checked "Other" are included in these percentages.
116. The most common answer specified in this category was "intersex." 117. Only a few of our questions, such as the initial long question on how frequently if ever a respondent experienced any of the numerous types of discrimination listed, were required to be answered. Thus, the four people who did not complete the survey did not address all of the required questions.
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Notably, the percentages of discrimination faced by international respondents of all orientations were generally similar to the overall percentage of discrimination experienced by U.S. respondents of all orientations, with the exception of Germany, where our one respondent did not report discrimination. The percentages of international respondents facing discrimination ranged from 47% in the United Kingdom to 64% in Australia. The overall percentage of United States respondents who reported discrimination was 59%.
The most commonly represented U.S. states were California (20 respondents), Washington (19 respondents), Minnesota (16 respondents), New York (15 respondents), and Massachusetts (8 respondents). As appears to be typical of respondents to surveys on sexual orientation discrimination, 118 our respondents were highly educated, with all of them having completed at least some college and 39.3% having completed graduate or professional school. In terms of age, 75.3% of respondents were 45 or under, with the largest percentage, 16.6%, being in the 31-35 category.
Of the bisexual respondents specifically, 90.4% identified as White, 4.3% as American Indian or Alaska Native, 3.5% as Black or African American, and 7.0% as Other, with four people in the Other category specifying designations that indicated that they were persons of color, such as "mixed," "mulatto/a," "Black British," or "South Asian." One person, or 0.9%, identified as Native Hawaiian or other Pacific Islander and two people (1.7%) identified as Asian or Asian-American. Additionally, one person (0.9%) reported identifying as Hispanic or Latino/a. In all, we had 16 bisexual-identified respondents who were persons of color. 119 In terms of sex of the bisexual respondents, 64.1% of them described themselves as female, 33.3% as male, and 2.6% as Other. Additionally, 3.4% identified themselves as transgender. The age and education breakdowns were similar for bisexuals as for respondents as a whole.
b. Discrimination-Related Demographics and Timing
Slightly over half of bisexual-identified respondents (51.7%) reported having experienced employment discrimination at some point in their lives. Examining the responses of all those with fluid identities resulted in a slightly higher level of discrimination (53.2%). Bisexualidentified respondents of color reported a significantly higher rate of discrimination based on sexual orientation-68.8% or 11 out of 118. Croteau, supra note 95, at 201. 119. This number includes the Hispanic/Latino/a respondent. Moreover, all of the respondents of color who reported having experienced discrimination stated that it had occurred in the United States or in the United Kingdom.
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16. The initial question inquired about the frequency of respondents' experiences, if any, with nearly forty types of employment discrimination (see Table 1 ). After this initial, broad-based question, many of the remaining questions were directed at respondents' most recent experience of discrimination.
It is important to note that, because our list of types of discrimination was very broad, not all of the respondents' negative employment experiences that were based on their sexual orientations, if proven, would be actionable in and of themselves. Taking harassment as an example, state law, like federal law, tends to require that harassment based on membership in a protected class be severe or pervasive to be actionable (unless the harassment has resulted in a tangible employment action). 120 Thus, a person who had experienced only one homophobic slur at work would not likely be able to sue for sexual orientation discrimination under state law. However, respondents could not reasonably be expected to be able to accurately estimate whether any harassment they faced would be considered severe or pervasive as a legal matter or to generally evaluate the viability of their potential legal cases, so we decided to err on the side of collecting information about experiences that were probative of discrimination even if each experience on its own would not necessarily qualify as actionable discrimination.
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Notably, limiting the focus to more traditional types of discriminatory actions such as firing and failure to hire also reveals that a significant-although much smaller-portion of our respondents believed they had been subject to those types of discrimination. For example, 12.8% (n=15) of bisexual-identified respondents believed that they had not been hired due to their sexual orientation, and 7.7% (n=9) of them reported that they had been fired or terminated based on sexual orientation.
In terms of when the most recent experience occurred, the most common answer was between one and five years ago (37.1% of bisexual identified respondents and 35.3% of all fluid-identified respondents). Alarmingly, 21.0% of bisexuals and 25.0% of all those with fluid identities had experienced an instance of employment discrimination within 121. See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989) (acknowledging in a case about a company's failure to promote an employee based on her sex that "stereotyped remarks" do not "inevitably prove" discrimination but stating that such remarks can be evidence of discrimination). We asked what relationships respondents were in at the time of the most recent experience of employment discrimination as well as how they identified at work at that time. Slightly more bisexual-identified respondents were in a different-sex monogamous relationship (19.4%) than in a same-sex monogamous relationship (14.5%). Roughly a third of the bisexual respondents were in a polyamorous or nonmonogamous relationship (33.9%) and roughly a third (32.3%) were not in a relationship at the time. The percentage breakdown for relationships was very similar for the group of all respondents with fluid identities. For the respondents in polyamorous or non-monogamous relationships at the time of the most recent incident, most reported that their partners were some combination of persons of the same sex, those of a different sex, and/or transgender or intersex persons (71.4% of bisexual respondents and 73.9% of all fluid respondents). The remainder of respondents in polyamorous or non-monogamous relationships were partnered with persons of a different sex. 122 We asked about how respondents self-identified at work at the time of the most recent incident both because some respondents may have been closeted and because people's identities may change over time, a phenomenon that is quite common for women especially. 123 The 122. Because relationships with different-sex or same-sex persons often serve as a proxy for others in assessing a person's sexual orientation, thus increasing the invisibility of bisexuals and other fluid-identified persons, see, e.g., Chamberlain, supra note 23, at 12; TUC, supra note 109, at 3, it was somewhat surprising to see that a substantial percentage of bisexual and other fluid respondents reported experiencing discrimination while solely in different-sex relationships. We assume that respondents' self-identification as bisexual or fluid, in some cases, and the knowledge or perception that they were other than heterosexual, in others, was more salient to those engaging in the discrimination than the makeup of their relationships at the time. This was certainly the case with the respondent who volunteered to be interviewed. She disclosed her bisexuality and polyamorous identity to her employer and then was fired, despite being in an different-sex marriage at the time and not being involved in any polyamorous activity. See infra note 128 and associated text.
The fact that about a third of our respondents were in nonmonogamous or polyamorous relationships at the time of the most recent incident of discrimination accords with research suggesting that bisexuals as a whole may be more open to nonmonogamy than straight or gay people. 727 majority of both bisexual-identified respondents and all those with fluid identities self-identified as bisexual at that time (61.3% of bisexuals and 55.9% of all fluid-identified respondents). Slightly over a fifth (22.6% of bisexuals and 20.6% of fluid-identified respondents) reported that they did not self-identify and were presumed heterosexual. Several respondents (12.9% of bisexuals and 20.6% of fluididentified respondents) picked Other. Among bisexual-identified respondents who chose "Other," several explained that, although they did not self-identify at work, they were known not to be straight by at least some people at their workplaces. Additional responses from the group of all fluid respondents included "Genderqueer pansexual," "panoramic asexual," and "Queer/fluid/lesbian."
In the majority of cases, the most recent incident of employment discrimination experienced by bisexual-identified respondents and all fluid respondents occurred in an urban setting (59.7% for bisexual identified respondents and 58.8% of all fluid respondents). Similarly, most of these respondents reported that the most recent incident occurred in the private sector (58.1% of bisexual-identified respondents and 58.8% of all fluid respondents) with a roughly equal split in the remainder between public sector and non-profits. For a majority of respondents who had experienced workplace discrimination, the most recent instance had occurred in a workplace with over one hundred employees (60.7% of bisexuals and 58.2% of all fluididentified respondents). The largest portion of these respondents (32.8% of bisexuals and 29.9% of all fluid-identified respondents) had experienced the most recent incident while working for an employer with over one thousand workers.
c. Types of Discrimination Experienced
We asked respondents "how frequently, if ever," they believed they had experienced "any of the following forms of discrimination due to [their] (perceived/presumed) sexual orientation in any work environment." By far the most common type of discrimination experienced by bisexuals and all those with fluid identities was "inappropriate jokes or insults in work or break settings," with 58.1% of bisexual-identified respondents and 59.2% of all fluid respondents reporting having experienced this type of discrimination at least once and almost 10% of each group reporting that it happens regularly (9.4% of bisexuals and 9.6% of all fluid respondents). 124 Other quite common types of sexual [Vol. 21:699 orientation discrimination included verbal sexual harassment (30.8% of bisexuals and 31.2% of all fluid-identified respondents reported having experienced this at least once); unfair access to fringe benefits (27.4% of bisexuals and 29% of fluid-identified respondents had experienced this); 125 verbal harassment based on gender expression (25.6% of bisexuals and the same proportion of all fluid-identified respondents); verbal harassment based on sexual identity (24.8% of bisexuals and 25.6% of fluid-identified respondents); and threats or verbal abuse in work or break settings (20.5% of bisexual respondents and 19.2% of fluid-identified respondents). Additionally, over 15% of bisexual and fluid respondents reported having experienced the following four types of discrimination at least once: receiving excessive supervision or oversight on the job (18.8% of bisexuals and 20.0% of fluid-identified); different or harsher standards of performance (19.8% of bisexuals and 22.6% of fluid-identified); discriminatory questions or comments during the job interview (21.4% of bisexuals and 21.6% of fluid-identified); and inappropriate questions or statements on the job application (15.5% of bisexuals and 20.2% of fluid identified). Having received excessive or inappropriate discipline was somewhat more common for fluid-identified respondents as a whole (17.6%) than for bisexuals (14.5%). A chart showing the main question on discrimination and the answers of bisexual respondents only is provided in We also asked respondents two related open-ended questions: first, to describe the most recent incident of discrimination and then to describe their most detrimental experience with workplace discrimination. Some themes emerged in the responses to these questions. Several respondents recounted having been fired or forced to leave their workplaces due to their bisexuality. One person reported having to move to find work and alluded to health problems that had developed as a result of the discrimination.
Another important theme was hypersexualization. Two female respondents reported that co-workers or supervisors viewed them as sexually available after learning of their bisexuality and then proceeded to make verbal or physical advances. A third female respondent, who identified herself as being Native American as well as White, was asked by a co-worker in a law firm about her interest in threesomes and public sex after he learned about her bisexuality from the Internet. The co-worker then proceeded to extort help with his work from her based on threats that he would tell their supervisors of her sexual orientation. A fourth female respondent recounted being told frequent jokes about threesomes based on her bisexuality in her job in student affairs at a university. One male respondent of Native American heritage also reported hypersexualization, explaining that his manager laughed when a co-worker made jokes about the supposed looseness of his anus.
A third theme was discrimination by gays and lesbians in the workplace, usually in the form of biphobia. 127 For example, two respondents reported being told directly by gay or lesbian supervisors that the supervisors disapproved of their bisexuality. One of these two respondents also reported, in response to the question about her most detrimental experience of discrimination, that an LGBT youth organization had rejected her application for her "dream job" because she "was not gay enough." She further explained: "I ended up internalizing feelings of not being a 'real queer' or 'queer enough' person and struggled with feeling alienated from the queer community in my city for a long time. It's taken me 10 years to get back involved." [Vol. 21:699 Similarly, a bisexual transgender man reported that, during an interview for a position addressing HIV prevention for bi and gay men, he was told that he "would not be perceived as 'gay' enough, or as a 'real man' " and that the other interviewers failed to speak up or intervene. This respondent perceived the remark to be both about his sexuality and his gender fluidity. Two other respondents reported having hurtful jokes about bisexuality directed at them by gay and lesbian co-workers.
Another theme that emerged was discrimination by religious individuals or religiously affiliated organizations. Only three people reported such discrimination, but, in at least two of the cases, it had devastating effects on the respondents' lives. In one case, a female respondent contacted us after we distributed the survey and offered to be interviewed. 128 During the interview, she described an incident that occurred shortly after she had moved across the country with her husband and young child. She obtained a job working in the social services division of a religiously affiliated non-profit. Not long after starting the job, she began to have concerns about some of the organization's policies, and she decided to come out as bisexual and polyamorous via a letter to her two immediate supervisors. They were then forced to fire her by those higher up in the organization. She filed a complaint with a state agency and engaged in some activism to bring attention to the organization's discriminatory actions against her. Apparently as a result, she had not been able to find work when we talked to her, several months after the incident. She also had experienced stomach problems as a result of the experience and reported being under extreme financial stress due to the difficulty of providing for her child. Her husband, who had a history of mental health problems, experienced worsening mental health after the incident and had to leave his part-time job. The couple almost divorced in response to the stress caused by the firing and its aftermath.
In the second case, a woman who had been employed as a musician by a religiously affiliated band reported constant pressure to alter her appearance to be more feminine as well as repeated questioning about whether she was a lesbian. She eventually was fired and thereafter emigrated to Austria and then Germany in reaction to the incident. She now works for herself in order to avoid any possibility of discrimination.
Finally, although not overtly similar to incidents reported by other respondents, four additional responses are of interest. One female academic of Native American, White, and Jewish heritage reported being denied tenure in part as a result of being outed by her own sexuality-related research, and a male respondent noted that he would lose his professional license (of unspecified type) in South Carolina if his and his partner's bisexuality were discovered because his orientation would be considered evidence of "moral ineptitude." Next, a male respondent reported experiencing physical violence at his workplace based on his sexual orientation-a supervisor would throw things at him and call him a "faggot." Lastly, one respondent who stated that she had not been discriminated against commented specifically on the invisibility of bisexuality.
d. Remedies Sought
In hopes of finding out why so few bisexual employees appear to pursue litigation in response to discrimination, we asked respondents a series of questions relating to relief sought and barriers to relief, if any, that respondents had encountered. As a preliminary note, it is not possible to definitively determine whether any laws or rules were in place that prohibited the sexual orientation discrimination that our respondents reported. This is because we lack information on the precise date of the discrimination in each case, and because, at least in the United States, a confusing array of state, local, and, in some cases, tribal laws govern (or fail to govern) this type of discrimination. Furthermore, employer policies may prohibit the discrimination even in the absence of a relevant law. Additionally, as noted earlier, it is impossible to tell from the information we have whether a given incident would be actionable under applicable law. Nonetheless, we did ask three questions that provide some information on this question. First, we asked respondents what country the most recent incident of discrimination occurred in, and we then asked United States respondents to identify the city and state. Of the bisexual-identified respondents who answered this question and who experienced the most recent incident in the United States, 71.7% of them experienced the incident in a jurisdiction that currently has a statewide law in place prohibiting discrimination based on sexual orientation. 129 We also asked whether there was an employer policy prohibiting sexual orientation discrimination at the workplace where the most recent incident occurred and whether there were laws in place "at any level" at the time that protected against such discrimination. As to employer policies, 50% of bisexual identified respondents reported that a policy prohibiting sexual orientation discrimination was in place, 129 . See HUMAN RIGHTS CAMPAIGN, supra note 46 (listing state laws). We omitted from this count one respondent that listed the most recent incident as having occurred in three states, two of which had protections in place.
[Vol. 21:699 approximately 16% said that no such policy was in place, and about 34% said that they did not know. The breakdown for all fluid respondents on employment policies was 48.5% had such policies, about 16% did not, and just over 35% of respondents did not know. 130 As to whether any laws were in place at the relevant time that protected against sexual orientation discrimination, 56.5% of bisexual respondents said yes, 17.7% of such respondents said no, and 25.8% of bisexual respondents did not know. For all fluid-identified respondents, the breakdown was 57.4% yes, 16.2% no, and 26.5% did not know. Thus, it does appear that, in a majority of cases, there were laws or policies in place prohibiting sexual orientation discrimination, although precise percentages are impossible to estimate.
Only a handful of respondents (six) reported having filed some kind of complaint in response to the discrimination (9.7% of bisexualidentified respondents and 8.8% of all fluid-identified respondents).
131
Five of the six stated that the complaint was filed internally in the company, and two of those five also filed a complaint in a state, local, or tribal agency. The sixth respondent noted that a complaint was filed in the "Department office," which appears to mean that the complaint was filed internally. Of the two people who filed complaints in agencies, one case was still pending and the other had been resolved unfavorably to the respondent. Three of the respondents had their internal complaints resolved in a way that was favorable to them.
We asked the six respondents who had sought relief how frequently they had faced barriers or obstacles. Reassuringly, three people, or half, reported that they had never faced barriers or obstacles. These three respondents had all filed internal complaints through which the issue had been resolved favorably to them. The three other respondents, two of whom had filed complaints in agencies, reported that they faced barriers or obstacles "somewhat often." Two of these respondents had cases that were still pending, and the third had his complaint filed in an agency resolved unfavorably to him. The respondents who had faced barriers or obstacles described the barriers as disbelief and downplaying of the situation, uncertainty about the legality of the conduct that resulted in foot dragging, and denial of charges by the employer followed by a provision of references that were devoid of information.
130. It is possible that persons who identify as pansexual or omnisexual or who use other terms for their sexual identities that are less widely recognized could have trouble accessing protections under policies and laws that define sexual orientation using more standardized terms.
131. A seventh person reported having filed a complaint but specified Facebook as the place where it was filed. We omitted this response because the question was directed at legal and administrative complaints.
e. Decisions Not to Pursue Relief
In addition, we asked those who had experienced discrimination but had not filed a complaint why they had not done so and provided several reasons to choose among, as well as an open-ended "Other" category. The most common response (except for "Other") was "Did not think I would get the assistance I needed" (45.5% of self-identified bisexuals and 42.6% of all fluid-identified respondents)
. In the openended responses, several respondents noted a fear of "rock[ing] the boat" or creating drama for others in the workplace. Additionally, a female respondent noted a fear of retaliation and an intersex person noted an inability to afford gaining a reputation as a freelancer who was difficult to work with. One respondent noted that the incident had occurred in front of her boss, so she did not think she should have to file a complaint. Several people reported that they did not file a complaint because they viewed the incident as minor or because they had dealt with the situation themselves.
Discussion
Our study revealed levels of subjective experiences with discrimination (51.7% of bisexuals or 53.2% of all fluid respondents) that are similar to some other studies addressing the experiences of LGBT respondents in general, 132 but which are significantly higher than rates reported for bisexuals in both Herek's 2008 study and the Pew Research Center's 2013 report. There are likely several reasons for this. As mentioned previously, our definitions of employment discrimination were much broader than those reflected in the single questions posed by Herek and Pew Research Center. Additionally, our approach of contacting listservs and LGBT and bisexual organizations probably resulted in our attracting respondents who were much more likely to be out about their sexuality than bisexuals in general, which in turn would make our respondents more likely to be targets of discrimination. However, due to the difficulty of finding bisexual respondents, this appears to be a common method of survey distribution when attempting to study bisexuals. 133 The study confirmed that bisexuals and others with fluid identities believe they experience a wide range of types of discrimination based on sexual orientation, including many types of harassment as [Vol. 21:699 well as the more traditional types of discrimination-firing and failure to hire due to sexual orientation. These results corroborate existing research demonstrating that bisexuals are subject to both homophobia, largely from the mainstream culture, and biphobia, or oppression specifically linked to fear of bisexuals, which is perpetrated both by heterosexuals and lesbian and gay persons. 134 For example, homophobia was evident in the experiences of the respondent whose supervisor threw things at him and called him "faggot," while biphobia was demonstrated in the experiences of respondents who were told they were "not gay enough" to work for LGBT organizations. Because our study was primarily quantitative, it is difficult to assess to what extent respondents experienced homophobia versus biphobia, although our open-ended questions provide some snapshots of the discrimination that respondents experienced.
Some of the answers we received to open-ended questions about discrimination are consistent with Stonewall U.K.'s qualitative research indicating that bisexuals are subject to specific stereotypes, such as the perception that they are untrustworthy or indecisive. 135 For example, when one male respondent attended an LGBT conference, a co-worker told him "bisexuals can't decide between choices." Several respondents to the survey also described being treated as hypersexual by co-workers and supervisors. While this stereotype was historically applied to gays and lesbians as well, and continues to be so applied to some extent, 136 it appears that it is particularly prevalent with respect to bisexuality. 137 The fact that such a high proportion of respondents had experienced inappropriate jokes or insults based on their sexual orientations may be evidence that bisexuality is not seen as a serious identity that is deserving of protection, a complaint that participants in Stonewall's study voiced. 138 Invisibility and discrimination by religious adherents are also reflected in both Stonewall's research and, to some degree, in our study.
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One of the most troubling results of our study was the infrequency with which our respondents appear to have sought relief from discriminatory action. It is difficult to find data regarding the frequency with which other populations file complaints when subjected to discrimination. Comparing our results on this issue (9.7% of the 62 bisexual respondents who had experienced discrimination and who answered this question had filed an internal complaint, 3.2% had filed a complaint in an agency, and no respondents had filed a lawsuit) with responses to similar questions asked in the Roessler et al. study mentioned earlier, The Employment Discrimination Experiences of Adults with Multiple Sclerosis, provides one useful point of comparison. 140 In the Roessler study, 7% of the fifty-nine respondents filed a lawsuit and 21% filed an internal written complaint. 141 Although there are undoubtedly important distinctions between disabled and sexual minority respondents, this contrast in the frequency of seeking relief among the respondents with multiple sclerosis and our bisexual respondents is nonetheless striking. 138. Chamberlain, supra note 23, at 3; see also BARKER ET AL., supra note 2, at 20. 139. Chamberlain, supra note 23, at 7-8; see also BARKER ET AL., supra note 2, at 4 (discussing invisibility); Eliason et al., supra note 95, at 241-42 (recounting the discrimination faced by a bisexual nurse at a Catholic organization).
140. Roessler et al., supra note 112, at 24, (2001) . However, this Article compares the ratios of LGB people in the population to the percent of those filing agency complaints in certain states and concludes that those ratios are similar to the rates at which complaints based on gender and race discrimination are filed. Id. at 67-68. In this study, self-identified bisexuals with same-gender partners were included in the definition of "gays." Id. at 85. This fact alone precludes a meaningful comparison between our study results and those of Professor Rubenstein.
Other problems with such a comparison exist as well, such as the fact that we did not derive our data from a general population sample. Additionally, Professor Rubenstein only looked at jurisdictions where discrimination based on sexual orientation was prohibited, whereas our respondents included persons who worked or had worked in jurisdictions where no such laws were in place. Finally, Rubenstein's results, unlike ours, are not limited to persons who report having experienced discrimination.
141. Roessler et al., supra note 112, at 24, Table 2 . 142. One important difference between disability and sexual minority status is that, under the federal Americans with Disabilities Act ("ADA"), 42 U.S.C. § § 12101-12213 (2014), discrimination against those with disabilities is prohibited in all fifty states, whereas the framework of protections for sexual minorities is spotty, within only twentyone states providing comprehensive protections. See supra notes 46-48 and associated text. However, it does appear that most of our respondents were protected from discrimination based on sexual orientation by state or local law or by their employer's non-discrimination policy. See supra notes 129 and 130 and associated text. Additionally, the
